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IN THE SUPREME COURT IN AND FOR THE
STATE OF UTAH
STATE OF UTAH,
Plaintiff/Respondent,

BRIEF

vs.
JOE ANGEL MORALES,

Case No. 880326

Defendant/Appellant.
BRIEF OF APPELLANT
STATEMENT OF THE CASE
This is an appeal taken from the conviction of the Appellant/Defendant for the crime of criminal homicide, second degree
murder, a first degree felony and his subsequent commitment to
the Utah State Prison by the Second Judicial District Court, in
and for Weber County, State of Utah.

The Appellant/Defendant

was convicted on the 22nd day of August, 1988, by a jury hearing
the case.
STATEMENT OF FACTS
On the 7th of June, 1988, Steve Murrilla was fatally shot
at Pancho's Bar in Ogden, Utah.

A number of witnesses observed

the Defendant shoot the victim.

Prior to the shooting, the vic-

tim and the Defendant had argued and even fought over a disputed
matter.

Evidence was presented at trial suggesting that the

victim had, as a consequence of this previous quarrel, assaulted
the Defendant with both a knife (Tr. at p. 334) and a gun (Tr.
at p. 335) and that the Defendant was fearful of the victim (Tr.
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p.337 and 338). The Defendant testified that the victim pulled a
gun on him on the date of the shooting and that he shot the
victim in self-defense (Tr. p, 408 and 409). After the shooting
the Defendant exited the bar and ran to the railroad yard where
he was later apprehended by peace officers.

SUMMARY OF ARGUMENTS
The Defendant contends that his conviction for Criminal
Homicide, second degree murder, should be reversed on two
grounds.

First, that the evidence presented at trial was

insufficient to justify a conviction for second degree murder
and that the evidence taken as a whole indicates that Defendant
is guilty only of manslaughter.

Second, the Defendant contends

that he was denied the right to effective assistance of counsel
by reason of his Counsel's failure to subpoena witnesses in his
behalf for trial.
ARGUMENT
Point 1
THE EVIDENCE PRESENTED AT TRIAL WAS INSUFFICIENT TO SUPPORT
A FINDING OF GUILTY OF CRIMINAL HOMICIDE, SECOND DEGREE MURDER,
A FIRST DEGREE FELONY AND THAT THE EVIDENCE PRESENTED JUSTIFIES
ONLY A CONVICTION FOR MANSLAUGHTER, A FELONY OF THE SECOND
DEGREE.
The Utah Code Annotated, Section 76-5-203, requires the
State to prove beyond a reasonable doubt that the Defendant:
(a) intentionally or knowingly caused the death of another;
(b) intending to cause serious bodily injury to another
commits an act clearly dangerous to human life that
causes the death of another;
(c) acting under circumstances evidencing a depraved
indifference to human life, he engages in conduct which
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creates a grave risk of death to another and thereby
causes the death of another.
The Court has expressed a rather strict standard of review
when the Court is asked to review the evidence to determine the
sufficiency of the evidence to support a conviction.

In

State

vs. Booker, 709 P. 2d 342 (Utah 1985) the Court stated:
[W]e review the evidence and all inferences which may be
reasonably drawn from it in a light most favorable to the
verdict of the jury. We reverse a jury conviction for
insufficient evidence only when the evidence so viewed is
sufficiently inclusive or inherently improbable that
reasonable minds must have entertained a reasonable doubt
that Defendant committed the crime of which he was convicted.
Accord Statevs. Petreef 659 P.2d 443, 444 (Utah 1983); State vs.
McCardell, 652 P.2d 942, 945 (Utah 1982); State vs. Martinez,
709 P.2d 355 (Utah 1985) .
Section 76-5-205 of the Utah Code Annotated provides that
criminal homicide constitutes manslaughter where the defendant:
(c) causes the death of another under circumstances where
the actor reasonably believes the circumstances provide a
legal justification or excuse for his conduct although the
conduct is not legally justifiable or excusable under the
existing circumstances.
The Defendant argues that the evidence taken as a whole
clearly demonstrates that he reasonably believed that he was in
a life threatening circumstance on the date and at the time of
the shooting.

The Defendant and the victim had earlier been

involved in an altercation where the victim had used a knife and
in fact cut the Defendant. (Tr, p. 334 and pp. 350-351).

Follow-

ing this incident the victim aggressively sought out the Defend-
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ant. (Tr. p. 3 35).

This time the victim was carrying a wind-

breaker over his wrist through which the witness Berlinda Duran
testified she could see the outline of a gun.

(Tr. p. 335 lines

17 and 18). This observation was corroborated by an independent
witness, Ralph David Smuin, who was a manager and bartender at
the Marion Hotel across the street from Pancho's bar.

(Tr. pp.

370-372).
The Defendant testified that on the day of the shooting he
was approached in Pancho's Bar by the victim.

The Defendant

Stated that he observed through the mirrors of a jukebox "something black which looked like—which was the gun to me." (Tr.
p. 407).

The Defendant stated that he definately saw a gun

before he used his weapon.

(Tr. pp. 408-409)

The State may well argue that no weapon was found on or
about the victim by police investigators.

Howeverf even if we

assume that the victim did not have a gun the day of the shooting, the pattern of confrontation and violence toward

the

Defendant by the victim was clearly set. Section 76-5-205 UCA
(1953) as amendedf states that the reasonableness of the circumstances leading a Defendant to beleive that his conduct is
justified or excusable is to be determined from the viewpoint of
a reasonable person under the existing circumstances.

Clearly

the victim's prior aggressive and violent behavior toward the
Defendant, coupled with the fear the Defendant felt under the
circumstances rises to this level of reasonableness under the
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conditions that existed at the time of the shooting.

At the

very least the Defendant thought he was being approached by the
victim with a gun.
The Defendant argues that it is apparent that the evidence
presented is inconclusive with respect to the question of
whether the circumstances of the shooting were such that the
Defendant reasonably believed that he was legally justified or
excused in shooting the victim.

Where the evidence is incon-

clusive reasonable minds must entertain a reasonable doubt.
Under these circumstances this court must review the evidence
and refuse to affirm the conviction of the

Defendant.

POINT II
DEFENDANT/APPELLANT WAS DENIED HIS RIGHT TO EFFECTIVE
ASSISTANCE OF COUNSEL IN VIOLATION OF THE SIXTH AMENDMENT TO THE
UNITED STATES CONSTITUTION AND SECTION 12, ARTICAL 1, OF THE
CONSTITUTION OF THE STATE OF UTAH.
The Defendant argues that his trial attorney, Mr. Martin
Gravis, failed to subpoena essential witnesses for the defense
and that as a consequence he was not properly prepared to defend
his case.

Specifically, the Defendant points to the fact that

his attorney was unable to produce a subpoena list of defense
witnesses when he requested the same at trial suggesting that Mr.
Gravis failed to fully prepare himself for the trial.
The Defendant relies on the only remedy available as
determined in the case of Commonwealth of Pennsylvania vs. Gerry
Turner, Penn. 365 Atlantic 2d 847, (1976)
"Where record on appeal from a conviction shows that there
could have been no reasonable basis for a damaging decision
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or omission by trial counsel then judgment of conviction
must be vacated and appropriate relief granted. . ."
The Defendant alleges that this is just such a case wherein
the interests of the Defendant at trial were not represented
when defense counsel failed to subpoena witnesses which the
Defendant indicates were essential to his defense.
CONCLUSION
Based upon the foregoing arguments and a thorough review of
the evidence, the Defendant respectfully requests that this
Court reverse the conviction of the Defendant.
DATED this )

day of March, L989.

STEPHEN A. LAKI
Attorney for Appellant
CERTIFICATE OF MAILING
I hereby certify that I mailed four copies of the above
Brief of Appellant to Paul VanDam, Attorney General, at 236
Statja Capitol, Salt Lake City, Utah 84114, postage prepaid this
\T*_"day of March, 1989.

STEPHEN! A. LAKER
Attorney for Appellant
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window.

And I saw Stephan and Helen's car pull up.

And I

said oh, my God, they are here, you know, Stephan is here.
And he says well, you wait here, and I will qo out and talk
to him,
Q

Who said that, Joe?

A

Joe.

0

Okay.

A

So he went out and I could see Stephan pointing his

finger at Ray's face.
0

Did they appear to be arguina?

A

Yes, they were arguing,

0

You couldn't hear what they were saying?

A

I couldn't hear what they were saying.

Q

And then what happened?

A

Stephan pulled out a knife and started swinging it

at Joe.

!

Q

Okay.

A

And Joe kept trying to dodge it.

his jacket off and threw it at Ray.

j
And this quy took

I mean at Joe.

So he

could wrap it around his arm so he wouldn't get cut.
Q

Who was that?

A

Some other guy named Joe,

0

You don't know who it was, just Joe?

A

NO.

0

Then what happened after he got the jacket?

334

I

A

Then they kept fighting.

but he had already cut him.

And Joe punched Stephan,

Joe came back in and he had--

his lips were all bloody and his wrist was cut.
Q

Okay, And where did Joe go then?

A

We had been—we were going to go to Salt Lake,

so I told him well go change your shirt before he comes back J
I So he went upstairs to change his shirt.

And at that time

I
j Stephan came back.
j
Q
Okay. And you say Stephan came back.

What did he

i

| do?
j

A

He came back into where I was sitting inside to

! the stool where I was sitting.
i

j

I

Q

What did you see?

A

He had a red windbreaker over his wrist like that,

and I could see the outline of a gun.

,

Q

You couldn't see the gun?

A

I couldn't see the actual gun, but I could see the

outline of a gun.
Q

The outline of the gun under the windbreaker?

A

Uh-huh.

He said where is he?

I said I don't know J

i

1

I

He said you know.
involved.
lobby.

I said I don't know.

He said I am going to get him.

I don't want to get
He went on to the

I was hoping Joe wouldn't come down.

0

What happened after he went into the lobbv?

A

He left.

i

J35

0

•

-

——'

'

'

MR. DAINES:

This is May 28th, Marty?

I think you

said the wrong date.
MR. GRAVIS:

I will withdrav; that.

I am skipping

ahead, too.
0

Okay.

Now after you left the Marion on the 2 8th,

.lie re did you go?
A

We went to my house on Riverdale Road.

Q

Okay.

Nov/ do you remember—had Helen or Steve evei

been to your house before then?
A

Never.

Q

Had you ever told them your address?

A

No.

Q

Okay.

You went to your housef and what happened wft en

you got to your house?
A

I went home to change so we could go to Salt Lake.

And Joe told me, he says I think we ought to not stay here
because I think they are going to come over here.
rhey don ' t know where I live.
where I lived.
Q

Okay.

I says

So to my surprise, they knew

They went there.
About how long after you had left the MarioJi

i i d theycome there?
A

Maybe 45 minutes.

Q

Okay.

A

They sent this older—old man up there.

is Felix

And what happened when they got there?
His name

They sent him up to my door to ask for Ray—for J<b

-
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Q

Now do you know Felix?

A

Uh-huh.

Q

You see him around a lot?

A

Yes.

Q

And he is about in his sixties?

A

Oh, no, older.

Q

And he i s —

A

I would say he is about 75.

0

And he is an alcoholic?

A

Yes.

O

Okay.

I talk to him once in a while.

And what happened after he came up to the

>! ?
A

M y s o n a n s w e r e d the d o o r .

A n d I told h i m tell them

\.IL Joe isn't h e r e .
0

Okay.

A

He asked for Joe.

Q

And what happened?

A

My son told him he is not here.

And I was watching

•.rough the bedroom window.
Q

And who else was watching through the bedroom window)

A

Joe,

Q

Okay.

A

No.

Q

Did someone go out and talk to him?

A

My brother-in-law was outside already.

And did Steve come in the house?

And he went

338

Q

MR. HEWARD:

Rill, page three.

MR. DAINES:

Page three.

Where it says I saw Estevan right in the middle of

• -)\o page, if you can read that.
• ihout.
1

You can see where I am talkirjc

Is it not true that you say I saw Estevan walking

t:r way looking pretty mad?

•

A

Yes.

Q

So Joe went out the door, and Estevan was pointing

• his finger in Joe's face.
started arguing.

You testified to that.

I didn't go outside.

:n, his wrist and mouth were bloody.

So they

When Joe came back
I asked him what happened

: .md he said Estevan pulled a knife and cut him, so he punched
) him out.

You didn't see this take place, you had to ask him

« |what happened, is that correct?
A

No, I could see through the window.

0

Why didn't you tell the officer when you were given

the opportunity to write anythina that you wanted to tell
him that you saw this, v/hy did you tell him that this all
•9 I came from Joe at the time?
JO |

A

Well, I wrote this to the best that I could,

;t |

Q

And what—what—you did not ever see the fight, you

21 I had to ask him what happened during the course of the fight?
n |

A

No, I saw it happen through the window.

;4 I

Q

You don't know whether this defendant had a knife?

?s I

A

I was sitting right next to the window,

I could

350

s^e everything that was going on,
Q

That's not what you put in the statement.

A

That's what I saw.

Q

You omitted that, and it wasn't a serious cut on

•he wrist?
A

No.

Q

Didn't require an* M H U ^T mv;Ji^^L::r. -^ --y-^i^rr.

no doctor?
A

No, it was deep enough to bleed.

Q

Okay.

But Joe told you he had been cut, and then

ho punched him out?
!

A

I saw it*

Q

Why didn't—here again then, why did you put in theij-e

I asked what happened?

Why did you have to ask, if you are

claiming you saw it?
A

I wanted to know what was going on.

0

Well, couldn't you see what was going on?

A

Yes, I could see, but I —

Q

If you really could see this, why did you ask?

A
Q

I just asked,
Okay. Now Estevan came back in again, correct?

A

True.

Q

And he did have a maroon windbreaker wrapped around

1 hiswri St
A

It was red »

J51

1

Q

Just what you saw after the police officer left.

2 Tell us what you saw.
3

A

I saw Steve Murillo.

4

0

After the police officer left?

5

A

Y e s , I did.

6

Q

Okay.

7

A

Well, I seen him in the hotel lobby there in the

I didn't see him prior to that.

Where did you see him?

8 bar itself, and going across the street from Lincoln from the
9 west side over to the east side to Pancho's Cafe and Bar.
10

0

Okay.

He went in Pancho's.

Then did he come back

11 out of Pancho's?
12

A

Y e s , he did.

13

0

And what did you see?

14

A

It was approximately about an hour after he w a s — h e

15 had left the Marion.

He ran across the street from Pancho's

16 d o w n — I am referring down 25th Street, along the west side, oif
17 heading west.

And he had a brown wind jacket or windbreaker

18 wrapped around his right hand.
19

I can't swear that it was a weapon.
MR. DAINES: Your Honor, if he can't swear it was a

20
21
22

weapon, we ask he not talk about a weapon.
Q

25

Describe what you saw.
THE COURT:

23
24

And in his right hand he had-j

A

Describe what you saw.

I seen approximately two to two and a half inches o

metal that was protruding from the edge of the windbreaker.

i70

1
2
3

Q

Okay.

And what did that metal

look like?

A

Cylinder in shape, round, bluish color.

Describe

it.
And, you

4

know, I wasn't all that close, maybe twenty, twenty-five feet

5

when I see him.

6

Q

Okay*

7

A

Yes, I am.

8

Q

Okay.

10

A

Yes, I do.

11

Q

And based upon what you saw in Steve Murillo's hand

9

Are you familiar with firearms?
I am retired from the military.

Do you know what the barrel of a gun looks

like?

12

that day, were you able to draw a conclusion as to what it

13

was that was under the windbreaker?

14
15

MR. DAINFS:
Honor.

16

Objection to his conclusions, your

He can describe for the Jury what it was that he saw.
THE COURT:

He can use words to describe what it

17

appeared to be.

18

if that's what he is going to say, that's the simple way to

19

describe it.

If it appeared to be the barrel of a gun,

20

MR. DAINES:

He has already described with it is.

21

THE COURT:

He can use whatever words he wants to

22

describe how it looked, if they are words commonly used by

23

lay people who see these things.

24
25

Q

Okay.

Go ahead.

Can you answer that question, or do you want

me to repeat it?

371

1

A

Would you repeat it,

please?

2

Q

B a s e d u p o n y o u r e x p e r i e n c e and w h a t y o u s a w

3 d a y , w o u l d y o u tell t h e Jury w h a t t h i s item u n d e r n e a t h
4 windbreaker
5
6

A

11

be?

F r o m the p o r t i o n t h a t I s e e of i t , I a s s u m e d

MR. DAINES:
Honor.

it

I w i l l o b j e c t to w h a t h e a s s u m e d ,

That's the problem w i t h
THE COURT:

9
10

to

the

to

b e t h e b a r r e l of a g u n .

7
8

appeared

that

this.

T h e q u e s t i o n w a s , w h a t did it look

Q

W h a t did

A

T o me it a p p e a r e d

it look l i k e to

MR. GRAVIS:

12

all

Okay.

your

like

you?

to b e a p i s t o l .
Okay.

I have nothing

further.

13 C R O S S - E X A M I N A T I O N
14 B Y M R .
15

Q

DAINES:
Do you h a v e a n y c o n v i c t i o n s

16 d i s h o n e s t y , such as

for c r i m e s

involving

theft?

17

A

No, sir.

18

Q

Of any degree?

19

A

No, sir.

20

Q

You saw the original altercation at the Marion

21

Bar when Steve Murillo chased, or was running around

22

bar looking for the Defendant, correct?

in the

23

Q

Yes, sir, I did.

24

Q

That's when he had the red windbreaker wrapped

25

around his arm, correct?
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time that I looked up, he was right behind me, right on the
:[corner where that pool table is at.

I would say on the right

)jhand side of that corner.
•j

Q

Are you referring to this—which one of these four

\ 'corners are you referring to?
«!

A

The one on the right hand side, that would be

right there.
Q

Okay.

A

He was on that side with his hand—with one hand

in his pocket.

And it was his right hand.

And I turned

around real quick and I put my hand up like this.
Steve, what do you want?
I w a s — h e came toward me.

I go

And the music was playing.

And

And I ran around the other side

of the pool table toward the bar.

He went around the other

side, and he stood at this corner, which is the left hand
side.

And I was already—well, I was around the pool table, |not

even, about a third of the way down.

I told him again, Steve]

why don't you leave me alone, go back and sit down where you
are at.

And at that time is when I told him I have a gun,

just leave me alone, get away from me.
beer with my right hand.

And from the corner—not from the

corner of ny eye, but I seen
on the corner.

And I reached for ray

I seen him.

he had the gun in his hand.

him coming around, which he was|
He took one step forward, and
He had his hand in his pocket.

And I could—by the time he went around, he pulled the gun
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uut.

A n d t h e n t h a t ' s w h e n I stuck my hand i n — m y

left hand

in my left p o c k e t , pulled the gun o u t , w h i c h I h a d , which w a s
a .25 a u t o m a t i c , c h r o m e plated.

And I shot the m a n three

times.
1

I

Q

Okay.

*I

A

T h e first shot that I — t h a t I s h o t , I seen

seen h i m go d o w n .

He w a s standing, and the first shot he

* I went d o w n l i k e t h i s .
* step.

He was down like t h i s , and he took a

He w e n t like t h i s .

'0 say w h i c h s h o t hit w h e r e .
n

him—I

made h i m fold o v e r .

And the second shot — I

mean I can1

But I know that the first shot

And then he w e n t b a c k , and h e — h e

'? land r i g h t t h e r e w h e r e that picture is a t .

He w a s right ther

13

on the c o r n e r the first time that I had said he w a s a t .

14

mean t h a t ' s w h e r e I remember seeing him.

15

I

16

I way, the left hand side?

17

|

Q

didn't

I

Y o u are talking about the — if you are facing this

A

C o u l d I go up there and point?

Q

T h i s is the corner you are talking

19 I

A

Yes.

20

Q

Okay.

Okay.

W o u l d that be alrig itabout?

Then what did you do after that?

i\ ibiu you say a n y t h i n g , do you remember?
22

A

W e l l , I w a s — - I couldn't say a n y t h i n g .
I turned a r o u n d .

I just put

23

the g u n in m y p o c k e t .

I walked—I

walked

24

toward the b a c k d o o r , and I — j u s t as soon as I hit that door

25

i turned left and I ran all the way down t h r o u g h the alley
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